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States Are Taking New Steps to Protect
Consumers from Balance Billing, But Federal
Action Is Necessary to Fill Gaps

July 31, 2019

Jack Hoadley, Kevin Lucia, and Maanasa Kona

The pace of activity on surprise medical bills has
quickened. We've heard a steady stream of stories
of consumers facing unexpected bills from out-of-
network providers. Congress has held bipartisan
hearings and started marking up legislation.

In January, we described state actions to protect
consumers from surprise medical bills. As described
then andin our earlier report, many states protect
patients when they are treated by an out-of-network
provider, either in an emergency or when they elect
care from a network provider in a network facility but
are treated by an out-of-network provider. However,
nearly half of states, as well as the District of Columbia,
still lack significant consumer protections against
surprise bills.

INCREASED STATE ACTIVITY IN 2019

As of the end of 2018, 25 states had enacted
consumer protections. Nine of them met our standard
for comprehensive protection. We find that a state

has comprehensive protection if its law holds the

consumer harmless by limiting his or her financial
exposure to normal in-network cost sharing and:

® extends protections to both emergency
department and in-network hospital settings;

® appliesto enrollees of HMOs and PPOs;
® prohibits providers from balance billing; and

® adopts a specific payment standard or process for
resolving payment disputes between providers
and insurers.

In 2019, Missouri, Nevada, and Washington enacted
protections, bringing the total count of states with
any protection to 28. The Washington law meets

our criteria for comprehensive protection, relying
primarily on dispute resolution, while the Missouri and
Nevada laws (both using dispute resolution) address
only emergency care settings. In addition, Colorado
and New Mexico (both using payment standards)
and Texas (using dispute resolution) built on previous
laws, bringing the number of states providing
comprehensive protection to 13.
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https://www.npr.org/sections/health-shots/2018/08/31/643342598/his-109k-heart-attack-bill-is-now-down-to-332-after-npr-told-his-story
https://edlabor.house.gov/hearings/examining-surprise-billing-protecting-patients-from-financial-pain_
https://www.commonwealthfund.org/blog/2019/state-efforts-protect-consumers-balance-billing
https://www.commonwealthfund.org/publications/issue-briefs/2017/jun/balance-billing-health-care-providers-assessing-consumer
http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/House%20Passed%20Legislature/1065-S2.PL.pdf#page=1
https://legiscan.com/MO/bill/SB514/2019
https://www.leg.state.nv.us/App/NELIS/REL/80th2019/Bill/6896/Overview
https://leg.colorado.gov/sites/default/files/documents/2019A/bills/2019a_1174_rer.pdf
https://nmlegis.gov/Sessions/19%20Regular/final/SB0337.pdf
https://legiscan.com/TX/text/SB1264/2019
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Balance-Billing Protections in State Laws Enacted in 2019

See the criteria for meeting standards
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Colorado: *Protections do not apply if a person “voluntarily uses an out-of-network provider.” **A provider or facility that is not satisfied with the reimbursement rate
dictated by the payment standard, given the complexity of the services provided, is allowed to initiate binding arbitration.

Missouri: * The protection applies only for emergency services provided by a nonparticipating provider in a network hospital.

Nevada: *State provides a payment standard for a provider/facility that recently had a participation contract in place with the insurer.

New Mexico: *If specific consent is given in nonemergency settings for “that nonparticipating provider to render the particular services,” the protections do not

apply.

Texas: *Protections do not apply to nonemergency services if an enrollee elects in advance in writing to use a specific out-of-network provider and if that provider
offers an advance written disclosure informing the enrollee about its network status and projected cost. **Hold-harmless protection applies only to HMOs and EPOs,
but not PPOs. ***For facilities, there is a mediation process instead of binding arbitration.

Washington: *With respect to nonemergency services provided by out-of-network providers at in-network facilities, protections are limited to surgical or ancillary
services (surgery, anesthesiology, pathology, radiology, laboratory, or hospitalist services). **The result of arbitration is not described in the statute as binding.

Data: Authors'analysis, Center on Health Insurance Reforms, Health Policy Institute, Georgetown University

To meet the comprehensive-protection standard,
Texas shifted responsibility for initiating its arbitration
process from consumers to providers or insurers

and dropped its $500 minimum claim requirement
for arbitration. Colorado enhanced its consumer
protections by banning balance billing by providers.

We include these 2019 laws in a new interactive

map showing the states that meet standards and
providing details on types of providers included, rules
for payment standards, and how dispute resolution
processes work.

STATE APPROACHES CONTINUE
TO EVOLVE

States have become more creative and
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comprehensive in their approaches. They are finding
ways to combine approaches, enforce protections,
and satisfy concerns of different stakeholders.

Combining a Payment Standard With
Dispute Resolution

Colorado and Washington both identified ways to
combine payment standards with dispute resolution
to help with stakeholder concerns. Washington
requires insurers to pay a “‘commercially reasonable
amount” but then allows providers to request
voluntary negotiation followed by arbitration.
Colorado has a specific payment formula based

on the carrier’s median in-network rate and uses
backup arbitration if the provider considers the
payment inadequate.
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https://www.commonwealthfund.org/publications/maps-and-interactives/2019/jul/state-balance-billing-protections
https://www.commonwealthfund.org/publications/maps-and-interactives/2019/jul/state-balance-billing-protections
https://www.healthaffairs.org/do/10.1377/hblog20190708.627390/full/
https://www.commonwealthfund.org/sites/default/files/2019-01/Criteria_for_Meeting_Standards_v2.pdf
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Protecting Consumers From Overpayments
Colorado, New Mexico, and Washington require
providers to refund overpayments to consumers.
This measure, already implemented in California,
provides extra protection in the common situation
where consumers pay a provider bill they are not
required to pay. Texas and Washington guarantee that
coinsurance is not increased if the provider gets a
higher payment through arbitration.

Paying Out-Of-Network Providers Promptly
Out-of-network providers in some states complain
that although they are guaranteed payment, it may
take months before they see it. Washington requires
insurers to make an offer of payment within 30 days
and limits the time for voluntary negotiations before
arbitration is mandated. New Mexico and Texas

also set deadlines for prompt payments to out-of-
network providers.

Enforcement

States have varied in how they enforce bans on
balance billing. By making non-allowed balance
billing a deceptive trade practice, Colorado found

a way to make a ban more enforceable. Texas gives
the attorney general specific authority to bring a
civil action if a provider bills a patient more than is
allowed. The state also permits licensing authorities
to discipline providers.

COMPREHENSIVE STATE LAWS
CANNOT PROTECT ALL CONSUMERS

Despite progress in 2019, 22 states and the District
of Columbia still lack significant protections

for consumers against surprise medical bills.
Furthermore, state regulators have told us they
cannot easily fill certain gaps without a federal law.
States cannot require self-funded plans — typically
offered by employers that bear insurance risk for their
employees — to be subject to their laws on balance
billing. Washington and New Jersey have both created
a way for such plans to participate voluntarily, but it

is not clear that self-funded plans generally see it in
theirinterest to participate.

In addition, states cannot fully protect patients
treated by out-of-state providers — for instance,
when a Washington resident is taken to an emergency
room in Oregon. As an interim solution, Washington
will require insurers to hold policyholders harmless in
these situations, but that likely means insurers must
pay full charges billed by out-of-state providers. Only
federal law can provide a comprehensive solution for
these cross-border situations. In addition, states are
blocked by federal law from protecting consumers
who receive surprise bills for airambulance services.

While we expect to see more activity from states, the
focus is now on Congress’s ability to pass legislation
to protect consumers in all states.
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https://www.commonwealthfund.org/blog/2019/states-are-taking-new-steps-protect-consumers-balance-billing-federal-action-necessary

